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sents to the enforcement of the new statute, the execution purchaser 
should not be allowed to claim unconstitutionality. A person may 
waive a constitutional provision made for his benefit. Baker v. 
Braman (N. Y. 1843) 6 Hill 47; and it has been held that only 
a party to the contract may complain of the impairment of its obli- 
gation. People v. Brooklyn &fc. Co. (1882) 89 N. Y. 75 ; State ex 
rel. Perkins v. Montgomery Light Co. (1893) 102 Ala. 594 ; see also 
Tyler v. Judges 0/ Court 0/ Registration (1900) 179 U. S. 405, and 
Wellington et al. Petitioners (Mass. 1834) 16 Pick. 87. 

On these two questions the decisions of the United States Su- 
preme Court are in conflict. In Bronson v. Kinzie, supra, the judg- 
ment creditor was granted an order for sale unrestricted by the 
conditions of the new statute, without any inquiry as to whether 
otherwise there would be satisfaction of his judgment. In Ed- 
wards v. Kearzey (1877) 96 U. S. 595, the execution purchaser 
was allowed to invoke the constitutional provision, but as the new 
statute would have exempted all the debtor's property, the sheriff 
had levied and sold under the earlier statute. In Howard v. Bug- 
bee (i860) 24 How. U. S. 461, the purchaser invoked the consti- 
tutional provision successfully, although there was no inquiry as to 
whether the creditor had been satisfied. On the other hand in 
Hooker v. Burr (1904) 194 U. S. 415, following Conn. Mutual Life 
Ins. Co. v. Cushman (1882) 108 U. S. 51, it was held, first, that 
there must be an actual impairment of the contract ; second, that 
if a party to the contract has not been injured, or has consented to 
the enforcement of the second statute, the execution purchaser, 
not a party to the contract, cannot raise the question of constitu- 
tionality, and as to him the later statute was in force. The logic 
of this latest decision seems unassailable. 



Partnership Liability for Unauthorized Tort or Partner. — 
The liability of one partner for the unauthorized torts of the 
other rests on the principles of agency. Ashforth v. Stanwix (i860) 
3 E. & E. 701 ; Pollock, Digest of Partnership, 6th ed. 47 ; Bur- 
dick on Partnership, 194 (note 3). Thus he is responsible for such 
acts of his partner as fall within the ' ' scope of the authority ap- 
parently conferred upon him." Lindley on Partnership, 157. Upon 
the words of the rule the courts are agreed. It is when they come 
to decide what the rule means in any given case that we find the 
diversity. A manifestation of a tendency to narrow the " scope of 
authority " is seen in a recent Maryland case, Bemheimer Bros. v. 
Becker (Md. 1905) 62 Atl. 526. The defendants were copartners 
in conducting a store. The manager of their shoe department, 
suspecting the plaintiff of stealing, arrested her, and having de- 
tained and searched her in the presence and under the direction of 
one of the members of the firm, found nothing. The innocent 
partner was held not liable in damages to the plaintiff on the 
ground that "one partner has no power to bind the firm to the 
commission of a wrongful act without the previous consent or sub- 
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sequent concurrence of the partners." This decision is based on a 
previous Maryland case, Kirk v. Garrett (1896) 84 Md. 383, which 
goes mainly on the unsatisfactory ground that the offending part- 
ner cannot by his wrong " drag in " the innpcent one. That case 
however is clearly distinguishable since there the unauthorized de- 
tention by one of the partners was not for the recovery of firm 
property but for the purpose of having the plaintiffs give testimony 
for the conviction of others who were charged with stealing from 
the firm. The innocent partner was rightly held not liable just as 
in the case of unauthorized malicious prosecution, Farrell v. 
Friedlander (1892) 63 Hun 254, 257; Marks v. Hastings (1892) 
101 Ala. 165, or the arrest of a would-be thief to secure conviction, 
Edwards v. London N. W. R. Co. (1870) L. R. 5 C. P. 445 ; Turn- 
pike Co. v. Green (1897) 85 Md. 161. In these cases the innocent 
partner is not held since the act cannot be said to have been in and 
for the firm business. But where ordinary legal proceedings have 
been instituted by one partner without the other's knowledge for 
the recovery of firm property, in the course of which an attachment 
is levied on the goods of a stranger to the action, the firm is liable 
in tort, Kuhnv. Weil (1880) 73 Mo. 213, even though the litiga- 
ting partner knows that they are the wrong goods. Harvey v. Adams 
(1875) 32 Mich. 472. It has been suggested that there is implied 
authority to protect the principal's interests by causing the arrest of 
a person who is believed to be infringing them, but not to seek to 
punish after the attempt has ceased. Huffcut on Agencv, 309 ; 
Allen v. London & S. W. R. Co. (1870) L. R. 6 Q. B. 65.' 

The favorite reason for decisions similar to that in the prin- 
cipal case is that no authority to do a thing which the principal 
could not lawfully do, can be presumed. Mali v. Lord ( 1868) 39 
N. Y. 381 ; Kirk v. Garrett, supra; Petrie v. Lamont (1841) Car. 
& Marsh. 93. The case of Mali v. Lord was an action against 
the members of a firm for the act of their superintendent who had 
attempted to recover firm property by the means used in the princi- 
pal case, except that he called in an officer of the law to aid him. 
The extreme of this doctrine, which has been severely criticized, 
Huffcut on Agency, 309; Burdick on Partnership, 197, appears 
where one partner refused to return collateral taken by him as 
security for a usurious loan made by him in the partnership busi- 
ness, and the innocent partner is not held in conversion. Graham 
v. Meyer (N. Y. 1858) 4 Blatch. 129. This case however is to 
be distinguished from the case where an agent in making the loan 
extorts a commission from the borrower which raises the cost of 
the loan to usury where the principal is not held because the act is 
plainly for the agent's own benefit. 2 Columbia Law Review 
256. The English courts have decided that when railroad com- 
panies have by statute the right to arrest passengers for defrauding 
them of fares, they are liable for the mistakes of their conductors 
in such cases. Goff v. G. N. R. Co. (1861) 3 E. & E. 672 ; Moore 
v. Met. R. Co. (1872) L. R. 8 Q. B. 36. In the absence of this 
statute the reverse is true. Poultonv. London &f S. W. R. Co. (1867) 
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L. R. 2 Q. B. 534. It is submitted that this position is untenable 
since the servant has the duty of protecting the interest of the 
company, and his decision as to what means should be used in 
any given case should bind the company. To say that in no case 
where the principal would not have had the right to do the act, 
can he be held, is to say that he is never liable for the unauthorized 
tort of his agent. It cannot be said that the principal would have 
the right to violate the revenue laws, Slockwellv. U. S. (1871) 13 
Wall. 531 ; Rex v. Strannyforth (1721) Bunb. 97; or to commit 
forgery, Boardman v. Gore (181 9) 15 Mass. 331 ; or to publish a 
criminal libel, Rex v. Walter (1799) 3 Espin. 21 ', or to obstruct 
omnibuses, Limpus v. London Gen. Omnibus Co. (1862) 1 H. & C. 
526 ; or negligently to drive a coach so as to injure some one, 
Moreton v. Hardern (1825) 4 B. & C. 223; or to kick a boy 
stealing a ride from a swiftly moving train, Rounds v. D. L. tV 
W. R. Co. (1876) 64 N. Y. 129, yet in all these cases the innocent 
partner would be held, Moreton v. Hardern, supra. 

The principal case seems unsound, the true rule being that 
where an agent, and therefore a partner, is under a duty to act in 
the protection of the interests of the principal or firm, his acts 
done in the performance of that duty, for the benefit of the prin- 
cipal or firm, shall render the latter liable. Staples v. Schmid 
(1893) 18 R. I. 224. 

Limitations on Inter-State Carriers as Dealers. — The Su- 
preme Court has recently handed down a decision on the rebate 
clause of the Inter-State Commerce Act, destined to have a far 
reaching effect on railroads dealing in commodities. The Chesapeake 
and Ohio Railroad had contracted to supply a quantity of coal to the 
New Haven road at a price which would leave only $. 28 a ton for 
freight on its own road, the published tariff being $1.45. The 
court held that a railroad could not discriminate in its own favor in 
respect to goods in which it dealt, and an injunction issued. N. 
Y. N. H. & H. R. R. v. Inter-Slate Commerce Commission, U. S. 
Supreme Court, Feb. 19, 1906. 

The prohibition of the Acts is against rebates, both directly or 
indirectly "whereby any such property shall by any devise what- 
ever be transported at a less rate than that named in the tariffs." 
32 U. S. St. 379, 847. This language is certainly broad enough 
to cover discrimination by the carrier in its own favor, and the dif- 
ficulty lies rather in the application. The railroads may be in any 
one of three positions in respect to any given commodity such as 
coal : — (1) simple carrier, (2) carrier and producer, and (3) carrier 
and dealer. The rebate clause has always been applied in the first 
case, to prevent a carrier from discriminating between shippers. It 
has not, however, been applied in the second case, where the carrier 
is also a miner and a producer of the coal in question. The reason 
assigned is, not because such carrier is outside the prohibition of 
the Act, but because of the supposed practical impossibility of de- 
termining the existence of the discrimination, there being no sepa- 



